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PIPELINE CROSSING
AGREEMENT

Mile Post: 1.52
Location: Grand Island, NE

THIS AGREEMENT (“Agreement”} is made and ontered into as of this 15" day of ulv, 214
Effective Date™ by and between NEBRASKA CENTRAL RAILROAD COMPANY, a Ddlawm
corporatien, (“Licensor™) and the CITY OF GRAND {SLAND to be addressed at 100 East 1% Strect,
Grand lsland, WE 68041 {Licensee™).

IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERET(O AS FOLLOWS:
Arficle 1. LICENSOR GRANTS RIGIET,

In consideration of the license fee to be paid by the Licensee and in further consideration of -2
covenants and agreements herein contained to be by the Licensee kept, observed and perfonued, (o
Licensor hereby gramts to the Licensee the right to construct and thereafter, duting the term hereaf, 1o
maintain and operate

one 48 inch cased pipeline for transporting wasiewater only

across Licensor's track(s) and property (the ~“Pipeline”) in the tocation shown and in conformity with I-e
dimensions and specifications indicated on the print dated 4-23-14 and marked Exiribit A, a‘tached hereto
and hereby made a part hereof. Under no circnmstances shalt Licensee modify the use of the Pipe'inz for
a purpose other than transporting and conveving recycled water, and the Fipeline shali net be used 1o ponvey
amy other substance, any fiber optic cable, or for any other use, whether such use is currently technolo gially
possible, or whether such use may come into existence during the life of this Agreement.

Article 2, LICENSE FEL,

Upon execution of this Agreement, the Licensce shall pay to the Licensor a one-time License Fio
of ONE THOUSAND DOLLARS (51,£00,00)

Article 3. CONSTRUCTION, MATNTENANCE AND OPERATION,

The prant of right herein made to the Licenses is subject to each and all of the taims, prosis s,
conditions, limitations and covenants set forth herein and in Exhibit B, attached hereto and hereby mide o
part hercof.

Article 4. BEFINITION OF LICENSEE,

For purposes of this Agreement, all references in this Agreement 1o the Licensee shall inchuds the
Licensec's contraciors, subcontractors, officers, agents and employees, and others acting under its or (he ¢
authority. If a contractor is hired by the Licensee for any work performed on the Pipeling (inziuding, initianl
construction and subsequent relocation or maintenance and repair work), then the Licensee shall prowv dn
copy of this Agreement to its contractor and require its contractor to comply with all the terms ani



provisions hereof relating to the work to be performed. Any contractor or subcontractor shall be dee ned tn
agent of Licensee for the purpose of this Agreement, and Licensce shall require such contraztor or
subcontractor o release, defend and indernnify Licensor to the same extent and under te samie ter s a1¢
conditions as Licensee is required to fefease, defend and indemnify Licensor herein,

Article 5, INSURANCE.

A, During the life of the Lease, Licensee shall fully comply with the insuranee requirsmien s
described in Exhibit C,

B. Failure to maintain insurance as required shall entitle, but not require, Licensor to terniin st th s
License immediately,

C. i the Licensee is subject 1o statuie(s) limiting its insurance liability and/or timiting s ok iity 10
obtain insurance in compliance with Exhibit C of this liceuse, those stalutes shall apply.

D. Licensee hereby acknowledges that is has reviewed the requirements of Exhibit C, inviuding
without limitation the requirement lor Railroad Protective Liability Insurance during censtruclion,
maintenance, installation, repair or removal of the pipelinc which is the subject of this A preement.

Article 6. TERM.

This Agresment shall take effect as of the Effective Date first herein written and shell continue in
full force and effect until terminated as herein provided.

IN WITNESS WHEREOGT, the parties hereto have caused this Agreement to be execured is ¢ f
the date first herein written.
) et f o F"-‘—-
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EXHIBIT B

Section 1. LIMITAEION AND SUBORININATION OF RIGHTS GRANTED,

A,

The foregoing grant of right is subject and subordinate to the prior and continuing right and
obligation of the Licensor to usc and malntain ils entire property including the vight and povesr of
the Licensor to construct, maintain, repair, renew, use, operate, change, modify or relocate railread
tracks, signal, communication, fiber optics, or other wirelines, pipelines and other Fac:lities upor,
along or across any or all parts of its property, ali or any of which may be freely done at auy time
or times by the Licensor without liability 1o the Licensee or to any other parly for compensz tion ur
damages.

The foregoing grant is also subject to all outstanding superior rights {inciuding those in favor of
licensees and lessees of the Licensor's property, and others) and the right of the Licensor to renew
and extend the same, and is made without covenant of titie or for quiet enjoyment.

Section 2, CONSTRUCTION. MAMNTENANCE AND GPERATION,

A

The Pipeline shall be desipned, vonstructed, opersted, maintained, repaired, tcnewed, rmadifiud
and/or reconstructed by the Licensee in strict contormity with (i) Licensor’s current standards and
specifications (“UP Specifications™), except for variauces approved in advance in writing by the
Licensor’s Assistant Vice President Engineering -~ Design, or his authorized representative; {i,)
such other additional safety standards as the Licensor, in its sole discretion, vlects to requin:,
including, without limitation, American Railway Enginecring and Meintenance-of-Way
Association (“AREMA”) standarls and guidetines (collectively, “UP Additional Requirer eris™),
and (iii} all applicable laws, rules and regulations (“Laws™). If there is any conflict betwiem (¢
requirements of any Law and the UP Specifications or the UP Additional Requirements, the ne
restrictive will apply.

Al work performed on properly of the Licensor in comsection with the design, construction,
maintenance, repair, renewal, modification or reconstruction of the Tipcline shall be done to [he
satisfaction of the Licensor.

Prior to the cominencement of any work in connection with the design, construction, mainenance,
repair, renewal, modification, relocation, reconstruction or removal of the Pipeline from Licensor s
property, the Licensee shall submit to the Licensor plans setting out the method and manner of
handling the work, including the shoring and cribbing, if any, required to proiect the Licenisor s
operations, and shall not proceed with the work until such plans have been approved by tie
Licensor’s Assistant Vice President Engineeving Design, or his awthorized representative, and then
the work shall be done to the satisfaction of the Licensor’s Assistant Vice Presiden! Engineoring
Design or his authorized representative. The Licensor shall have the right, if it so eleats, to previce
such support as it may deem necessary for the safety of its track or tracks during the fire of
construction, maintenance, repait, renewal, modification, refocation, reconstruction or removal of
the Pipeline, and, in the event the Licensor provides such support, the Licensee shall pay w 172
Licensor, within fifteen (15) days after bills shall have been rendered therefore, all expenses
incurred by the Licensor in connection therewith, which expenses shall inclade all assignable costs,



D. The Licensee shall keep and maintain the soil over the Pipeline thoroughly compacted and the grace
cven with the adjacent surface of the ground.

E. In the prosecution of any work covered by this Agreement, Licensee shall secure any and all
necessary permits and shall comply with atl applicable federal, state and local laws, regnlations acd
enactments affecting the work including, without limitation, all applizable Federal Railro:d
Administration regulations,

Section 3. NOTICE OF COMMENCEMENT OF WORK / LICENSOR REPRESENTATIVE /
SUPERVISION / FLAGGING / SAFETY.

A. If an emergency should arise requiring immediate altention, the Licensee shall provide as riuch
notice as practicable to Licensor before commencing any work. In all other situations, the Licenste
shall notify the Licensor at least ten (10) days (or such other time as the Licersor may allow) in
advance of the commencement of any work upon property of the Licensor in connection with e
construction, maintenance, repair, renewal, modification, reconstruction, relocation or removal of
the Pipeline. All such work shall be prosecuted diligently to completion. 'Tae Licensee will
coordinate its initial, and any subsequent work will the following employee of Licensor or his or
her duly authorized representative (hereinafter "Licensor Representative” or "Railrpud
Representative™):

Nebraska Central Railroad
304 N. 5% Sireet, Suile B
Norfolk, NI3 68702-6727

Phone: 402-750-4086
Ted Rydel

B. Licensee, at its own expense, shall adeqguately police and supervise all work to be performed. Fhe
responsibility of Licensec for safe conduct and adeqate policing and supervision of wirk shall nof
be lessened or otherwise affected by Licensor's approval of plans and specifications involving the
work, or by Licensor's collaboration in performance of any work, or by the presence at the wers
site of u Licensor Representative, or by complance by Licensce with any requests oy
recommendations made by the Licensor Representative.

C. Atthe request of Licensor, Licensce shall remove from Ligensor's property any enployee who fails
to conform lo the instructions of the Licensor Representalive in connection with the worli o+
Licensor's property. Licensee shall indemnify Licensor against any claims erising from the remov: |
of any such employee from Licensor's property.

D. Licensce shall notify the Licensor Represcntative at least ten (10) work ng davs in advance « ¢
proposed performance of any work in which any person or equipment will be within twenly-fiv.:
(25) feet of any track, or will be near enough to any track that any equipment extension {such a:
but not limited to, a crane boom) will reach to within twenty-five (25) feet of any track., No wor..
of any kind shalf be performed. and no person, equipment, machinery, tool{s), materizl{s"
vehicle(s), or thing(s) shall be located, operated, placed, or stored within rwenty-{ive (25) feot of
anty of Liseasor's frack(s) at any time, for any reason, unless and until a railroad flagman is provide
to watch for trains. Upon receipt of such ten (10} day notice, the Licensor Representative wi |
determine and inform Licensor whether a flagman need be present and whether any spuciz)
protective or safety measures need to be implemented. I flagging or other special prolective ar



:'rj

safety measures are perforimed by Licensor, Liconsar will bill Licensee for such ¢xpenses incurr:c
by Licensor, unless Licensor and a federal, state or local governmental entity have agreed tha
Licensor s to bill such expenses 10 the federal, state or local governmental entity. If Licensor will
be sending the bills to Licensce, Licensee shall pay such bills within thirtv (30) days of receipl of
bifling. If Licensor performs any flagging, or other special protective or safety measures me
performed by Licensor, Licensee agrees that Licznsee is not relieved of any of resporsibilitiss
liabilities set forth in this Agreement,

Fhe rate of pay per hour for each flagman will be the prevailing hourly rale in effect for w: eigh:-
hour day for the class of (lagmer: nsed during regularly assigned hours and overtime in acuerdali ¢
with Labor Agrecments and Schedules in effect at the time the work is performed. [y add.tion ¢
the cost of such labor, a composite charge for vacation, holiday, health and welfare, supplement:
sickness, Railroad Retirement and unemployment compensation, supplemental prisien,
Employees Liability and Property Damage and Adrainistration will be included, compited e
actual payroll. The composite charge: will be the prevailing compesite chzige in effisct at the tine
the work is performed. One and one-half times the current hourly rate is paid for ovartime,
Saturdays and Sundays, and twe and one-half times current hourly rate for holidays. Wage -ats
are subject to change, at any time, by law or by agreenient between Liceasor and its emplovecs,
and may be retroactive as a result of negotiations or a ruling of an authotized governmental 2 BT,
Additionat charges on labor are also subject to change. If the wage rate or additional churzes we
changed, Licensce (or the governmental entity, as applicable) shall pay on t1e basis of the new a3
and charges,

Reimbursement to Licensor will be required covering the full eight-hour day during wnich any
ftagman is furnished, unless the flagman can be assigned to other railroad work during 2 portion of
such day, in which event reimbursement will not be required for the portion of the day duricg which
the flagman is engaged in other railroad work. Reimbursement will also be required for ay dav
not astually worked by the lagman following the {lagman's assignment to work on the proyect foc
which Licensor is required to pay the flagman and which could not reasonably be avoide: hu
Licensor by assignment of such flagman to other work, even though Licenses may not be w orkinyg
during such time. When it becomes necessary for Licensor to bulletis and assian au amployue i
a flagging position in compliance with union collective bargaining agrecments, License: mus
provide [.icensor a minimum of five ($) days notice prior o the cessation of the reed for a flaginae.,
If five (3) days notive of cessation is nol given. Licensee will still be requircd to pay fageing
charges for the five (3) day notice period required by union agreement to be piven 1o the emplcye,
even though flagging is not required for that period. An additional ten (1€) days notice musl thet
be given o Licensor if flagging services are neeced again affer such five day cessation nntice has
been given to Licensor,

Safety of personnel, property, rail operations and the public is of paramoum importance ir the
prosecution of the work performed by Licensee or its contractor, Licensee shall be responsibls for
initiating, maintaining and supervising all safety, operations and programs in connection with the
work. Licensee and its contractor shall at a minimum comply with Licensor's safety standards
listed in Exhibit D, hereto attached, o ensure uniformity with the safety stardards followe] by
Licensor's own forces, As apart of Licensee's safety respensibilities, Licensee shall notify Licens: »
if it determincs that any of Licensor's safety standards are contrary 1o good safcty prictice:,
Licensee and its contractor shall furnish copies ol xhibit D to each of iis employees before they
enter the job site.



H. Without limitation of the provisions of paragraph G above, Licensee shall keep the job site i«
from safety and health hazards and ensure ihat their empioyees are competent and adeiquat.y
trained in all safety and health aspects of the job.

I Licensee shall have proper first aid supplies available on the job site so that promipt first aid services
may be provided to any person injured on the job-site. Prompt notification shall be given 1o
Licensor of any U.S. Occupational Safety and Health Administration reportable injuries. |, censee
shall have a non-delegable duly to control its employees while they are on the job site or any other
property of Licensor, and o be certain they do not use, be under the infiuence of, or have in their
possession any alcoholic beverage, drug or other substance that may inhibit the safe perlormancc
of any work.

J. If and when requested by Licensor, Licensee shall deliver te Licensor a copy of its safety pla1 for
conducting the work (the "Safety Plan™). Licensor shall have the right, but not the obligasion, ta
require Licensee to correct any deficiencies in the Safety Plan, The terms of this Agreemant shall
control if there are any inconsistencies between this Agreement and the Safety Plan.

Section 4. LICENSEE TO BEAR INTIRE EXPENSE,

The Licensee shall bear the entire cost and expense incurred in connection with the design,
construclion, maintenance, repair and rencwal and any and all modification, revision, relocation, recnovid
or reconstruction of the Pipeline, including any and all expense which may be incurred by the Licensor in
connection therewith for supervision, inspection, flagging, or otherwise.

Section 5. REINFORCEMENT. RELOCATION OR REMOVAL OF PIPELINE.

A. The license herein granted is subject to the needs and requirements of the Licenscr in the safe an:
efficient operalion of its railroad and in the improvement and use of its property. The Licensee
shall, af the sole expense of the Licensee, reinforce or otherwise modify the Pipeling, or move ol
or any portion of the Pipeline to such new location, or remove the Pipeline from the Licensor's
property, as the Licensor may designate, whenever, in the furtherance of its needs and requiremants,
the Licensor, at its sole election, finds such action necessary or desirable.

B. All the terms, conditions and stipufations herein expressed with reference 1o the Pipeline on
property of the Licensor in the location hereinbefore deseribed shall, so far as the Pipeline remains
on the property, apply to the Pipeline as modified, changed or relocated within the contemolatioa
of this section.

Section 6. NO INTERFERENCE WITH LICENSOR'S OPERATION,

A. The Pipeline and all parts thereof within and outside of the timits of the properly of the |icenscr
shall be designed, constructed and, at ali times, maintained, repaired, renewed and operated in suc
manuer as to cause ne interference whatsoever with the constant, continuous and unintermp ec. usz
of the tracks, property and facilities of the Licensor and nothing shall be done or sufferad to bz
done by the Licensee at any time that would in any manner impair the safety thereof,

B. Explosives or other highly flammable substances shall not be stored on Licensor's property withols
the prior written approval of Licensor.



C. No additicnal vehicular crossings (including temporary haul roads) or pedestrizn crossings over
Licensor's trackage shall be installed or used by Licensor or its contractors without the priot writter:
permission of Licensor,

D. When not in use, any machinery and materials of Licensee or its contractors shall be kept at lea st
{ifty (50) feet from the centerline of Licensor's nearest track,

E. Operations of Licensor and work performed by Licensor's personnel may cause delays in the wotk
to be performed by Licensee. Licensee accepts this risk and agrees that Licensor shall have na
liability to Licensee or any other person or entity for any such delays. Licensee shall coordinate i s
activities with those of Licensor and third parties so as 1o avoid interference with railroad
operations. The safe operation of Licensor's train movements and other activitics by Licensor (ake
Precedence over any work (o be parlvrmed by Licensee,

Section 7. PROTECTION OF FIBER OPTIC CABLE SYSTEMS.

A. Tiber optic cable systems may be buried on the Licensor's properly. Protection of the fiber opiic
cable systems is of extreme importance since any break could disrupt service to users resuding in
business interruption and loss of revenue and profits. Licensee shall telephone the Licensor during
normal business hours (7:00 am. to 9:00 p.m, Central Time, Monday through Friday, except for
holidays) at 1-800-336-9193 (alsc a 24-hour, 7-day number for emergency cails) {0 detennine i
fiber optic cable is buried anywhere on the Licensot's premises to be used 2y the Licensee. If it is,
Licensce will telephone the telecommunications company(ies) involved, arrange for a cable: lozator,
make arrangements for relocation or other protection of the fiber oplic cable, all at Lictnsee s
expense, and will commence no work on the Licensor’s property wuntil all such protection or
relocation has been accomplished. Licensee shall indemnify and hold the Licensor harmless from
and against all costs, liability and expense whatsuever (ineluding, without limitation, attormey:!
fees, court costs and expenses) arising oul of or caused in any way by Licensee's fatlure to comply
with the provisions of this paragraph.

B. IN ADDITION TO OTHER INDEMNITY PROVISIONS IN THIS AGREEMENT, THE
LICENSEE SHALL, AND SHALL CAUSE ITS CONTRACTOR ¥Q, RELFASLL,
INDEMINTFY, DEFEND AND} HOLD THE LICENSOR HARMLESS FROM AN
AGAINST ALL COSTS, LIABILITY AND EXPENSE WHATSOLVER (INCLUDINC.,
WITHOUT LIMITATION, ATTORNEYS' FEES, COURT COSTS AND EXPENSGES)
CAUSED BY THE NEGLIGENCE OF THE LICENSEE, [TS CONTRACTORS, AGENTY
AND/OR EMPLOYEES, RESULTING IN (1) ANY DAMAGE TO OR DESTRUCTION O
ANY TELECOMMUNICATIONS SYSTEM ON LICENSOR'S PROPERTY, ANE/DH: ()
ANY INJURY TO OR DEAT) OF ANY PERSON EMPLOYED BY OR ON BEHALF OF
ANY TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTOR, AGENTS
AND/ORt EMPLOYEES, ON LICENSOR'S PROPERTY, EXCEPT IF SUCH COSTS,
LIABILITY OR EXPENSES ARE CAUSED SOLELY BY THE DIRECT ACTIVE
NEGLIGENCE OF THE LICENSOR. LICENSEE FURTHER AGREES THAT IT SHAL:.
NOT HAVE OR SEEK RECOURSE AGAINST LICENSOR FOR ANY CLAIM OR CAUS
OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE OR LOSS OF SER VI
OR OTHER CONSEQUENTIAE DAMAGE 70O A TELECOMMUNICATION COMPANY
USING LICENSOR'S PROPERTY OR A CUSTOMER OR USER OF SERVICES QF THE
FIBER OPTIC CABLE ON LICENSOR'S PROPERTY.

Section 8. CLAIMS AND LIENS FOR LABOR AND MATERIAL; TAXIES,




A. The Licensee shall fully pay for all materials joined or affixed to and labor performed vpon property
of the Licensor in connection with the consiruction, maintenance, repair, ranewal, modifization or
reconstruction of the Pipeline, and shall cot permit or suffer any mechanic’s or materialman's lien
of any kind or nature to be enforced against the preperty for any work done or materials furnished
thereon at the instance or request or on behalf of the Licensee. The Licensee shall indemmify and
hold harintess the Licensor against and from any and all liens, claims, demends, costs and expensc s
of whatsoever nature in any way comneeted with or growing out of such work done, labor
performed, or materials frnished.

B. The Licensee shall promptly pay or discharge all faxes, charpes and assessments levied upon, in
respect to, or on account of the Pipeline, lo prevent the same from becoming a chiarge or lien upon
property of the Licensor, and so that Lhe laxes, charges and asscssments levied upon or in “espeel
to such property shall not be increased beeause of the location, construction or maintenance of the
Pipeline or any improvement, appliance or fixture connected therewith placed upon such proper(y,
or on account of the Licensee's interest therein, Where such tax, charge or agsessment may not be
separately made or assessed to the Licensee but shall be included in the assessmiznt of the property
of the Licensor, then the Licensce shall pay to the Licensor an cquitable proporilon of sued faxes
determined by the value of the Licensee's property upon property of the Licensor as compared with
the entire vatue of such property.

Section 9. RESTORATION OF LICENSCR'S PROPERTY.

[n the event the Licensee in any manner moves or disturbs any of the property of the Licensor in
conneclion with the construetion, maintenancs, repair, renewal, modification, reconstruction, relovation (¢
rentoval of the Pipeline, then in that event the Licensee shall, as soon as possible and at Licensce's solg
expense, restore such property to the same condition as the same were before such property was nioved « ;
disturbed, and the Licensee shall indemnify and hold harmless the Licensor, its officers, agerts an
eruployees, against and from any and all lability, loss, damages, claims, demands, cosfs and expenses
whatsoever nature, including court costs and attorneys' faes, which may result fecsn in'ery to or death o f
persons whomsocever, or damage to or loss or destruction of property whatscever, when such injury. death,
damage, loss or destruction grows out of or arises from the moving or disturbance of any other propery ¢ [
the Licensor.

Section 10,  INDEMNITY,

A. As used in this Section, "Licensor” includes other railroad companies using the Licensor's property
at or near the tocation of the Licensce's installation and their officers, agents, and employees; "Los:*
includes loss, damage, claims, demands, actions, causes of action, penalties, costs, and expenses ¢ F
whatsocver nature, including court costs and attorneys' fees, which may result from: {2} injury to
or death of persons whomsoever (including the Licensor's officers, agents, and employees. the
Licensee's officers, agents, and employces, as well as any other person); and/o- (b) daimage 10 v+
loss or destruction of property whatsoever (including Licensee's property, damage to fue readbed,
lracks, equipment, or other property of the Licensor, or property in its care or custody.

B. AS A MAJOR INDUCEMENT AND IN COMSIDERATION OF THE LICENSE AND
PERMISSION HEREIN GRANTED, TO THE FULLEST EXTENT PERMITTED BY
LAW, THE LICENSEE SHALL, AND SHALL CAUSE ITS CONTRACTOR T,
RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS THE LICENSOR FROM
ANY LOSS OF ANY KIND, NATURE OR DESCRIPTION ARISING OUT OV,
RESULTING FROM OR RELATED TO (IN WHOLE OR IN PART:



1. THE PROSECUTION OF ANY WORK CONTEMPLATED BY THIS AGREEMENT
INCLUBING THE INSTALLATION, CONSTRUCTION, MAINTENANCE, REPAIR,
RENEWAL, MODIFICATION, RECONSTRUCTION, RELOCATION, OR REMOYA L
OF THE PIPELINE OR ANY PART THEREDF;

2. ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS LICENSE;

3. THE PRESENCE, OPERATION, OR USE OF THE PIPELINE OR CONTENTS
ESCAPING THEREFROM;

4. THE ENVIRONMENTAL STATUS OF THE PROPERTY CAUSED BY (3
CONTRIBUTED TO BY LICENSEE;

5. ANY ACT OR OMISSION OF LICENSEE OR LICENSEE'S OTFFICERS, AGENTS,
INVITEES, EMPLOYEES, OB CONTRACTORS OR ANYONE RIRECTLY O
INDIRECTLY EMPLOYED BY aANY OF THEM, OR ANYONE THEY CONTROL O
EXERCISE CONTROL OVER; OR

6, LICENSEE’S BREACH OF THIS AGREENMENT,

EXCEPT WHERE THE LOSS 18§ CAUSED BY THE SOLE DIRECT AND ACTEV:
NEGLIGENCE OF THE LICENSOR, AS DETERMINED IN A FINAL JUDGMENT BY .\
COURT OF COMP'ETENT JURISDICTION, IT BEING THE INTENTION QF THE PARTIES
THAT THE ABOVE INDEMNITY WILL OTHERWIST APPLY TO LOSSES CAUSED BY
OR ARISING FROM, IN WHOLE OR IN PART, LICENSOR’S NEGLIGENCE.

C. Upon written notice from Licensor, Licensee agrees to assume the defense of any lawsuit of
proceeding brought against any indernuitee by any entity, relating to any matter coversd oy this
Liccnse for which Licensee has an obligation 10 assume liability for and/or save and hold harmdess
any indemnitee. Licensee shall payv all costs incident to such defense, including, but nol limite ]
to, reasonable attorney’s fees, investigators’ [ces, litigation and appeel expenses, settlerner t
payments and amounts paid in satisfaction of judgments,

Seetion 11, REMOVAL OF PIPELINE UPON TERMINATION OF AGREEMENT.

Prior to the fermination of this Agreemenl howsoever, the Licensec shall, il Licensee's sole
expense, remove the Pipeline from those portions of the property not occupied by the roadbed and L-ack v
tracks of the Licensor and shall restore, fo the satistaction of the Licensor, such portions of such Property
to as good a condition as they were in at the time of the construction of the Pipeline. If the Lizensee fails
to do the foregoing, the Licensor may, but is not obligated, to perform such work of remaval and restoratio
at the cost and expensc of the Licenses. Tn the event of the removal by the Licensor of the property of the
Licensee and of the restoration of the roadbed and property as herein provided, the Licensor shall i4 no
manner be liable to the Licensee for any damage sustained by the Licensee for or on aceount thereof, an
such removal and restoration shall in no manner prejudice or impair any right of action for damases, «r
otherwise, that the Licensor may have against the Licensee.



Section 12, WAIVER OF BREACH,

Thie waiver by the Licensor of the breach of any condition, covenant or agreement hevein conieinad
to be kept, observed and performed by the Licensee shail in no way impair the right of the Livensor 10 avai:
itself of any remedy for any subsequent breach thercof.

Seetipn 13, TERMINATION.

A. Tf the Licensee does not use the right herein gravled or the Pipeline for one (1) vear, o il'tl 2
Licensee continues in default in the performance of any covenant or agreement hercin conteinod
for a period of thirty {30) days alter writlen notice from the Licensor to the Licensee specilying
such default, the Licensor may, a: its option, forthwith immediately terminate this Agreement by
writlen notice,

B. In addition to the provisions of subparagraph (&) above, this Agreememt may be terminaled oy
written notice given by either party hereto to the other on any date in such notics stated, not less,
however, than thirty (30) days subsequent to the date upon which such notice shall be given.

C. Notice of defaylt and notice of termination may be served personally uson twe Licensee or Iy
mailing to the last known address of the Licensee. Termination of this Agreement for any reason
shatl not affect any of the rights or obligations of the parties hereto which may have acurued, or
liabilities, accrued or otherwise, which may have arisen prior thereto,

Seetion 14, AGREEMENT NOT T BE ASSIGNED.

The Licensee shall not assign this Agreement, in whole or in part, or any rights harein granied,
without the writlen consent of the Licensor, and it is agreed that any transfer or assignment or attese ped
transfer or assignment of this Agreement or anv of the rights herein granted, whether volurary, by operaticn
of faw, or otherwise, without such consent in writing, shall be absolutely void and, a- the opticn ol t] &
Licensor, shall terminate this Agreement.

Section 15. SUCCESSORS AND ASSIGNS.

Subject to the provisions of Section 14 hereof, this Agreement shall be binding upon and inure (o
the beneflt of the parties hereto, their heirs, executors, administrators, successors and assigns.

Section 16, SEVERABILITY.

Any provision of this Agreement which is determined by a court of competent: jurisdiction 1o ¢
invalid or unenforceable shall be invalid or unenforceable only to the extent of such determination. whizh
shall not invalidate or otherwise render incffective any other provision of this Agreemend.
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EXHIBRIT C

Contract Invurance Requirements

Licensee shall, at its solc cost and expense, procure and maintain during the life of this Apresment {cxce
as otherwise provided in this Agreement) the Tollowing insurance coverage:

A. Commergial General Liability insurance. Commercial general liability (CGL) with a limit of naol
less than $2,000,000 each occurrence and an aggreégate limit of not less than $4,000,000. CGL insuranae
must be written on ISO occurrence form CG 00 ¢F 12 04 (or a substitute forn providing equivalerl
coverage).

The policy must also contain the following endorsement, WHICH MUST BE STATED ON T111
CERTIFICATE OF INSURANCE: “Contractual Liability Railroads” ISO form CG 24 17 10 01 (or a
substitute form providing equivalent coverage) showing “MNebraska Central Railrcad Compary Propurty”
as the Designated Job Site.

B, Business Automobile Coverage insurance. Business auto coverage wrilten on 15O form CA O
01 10 0! (or a substitute form providing cquivalent liability coverage) with a limit of not fess $2,000,000
for each accident, and coverage must include liability arising out of any awto (including cwoed, hired. and
non-owned autos}.

The policy must contain the following cndorsements, WHICH MUST BE STATED Ck TH.
CERTIFICATE QF INSURANCE: “Coverage For Certain Operations Tn Connection With Railroads™ 156
form CA 20 76 10 01 {or a substitute form providing equivalent coverage} showing “Nebraska (entral
Properly” as the Desipnated Job Site.

C. Workers Compensation and Employers Liability insurance. Coverage must include but ot T
limited to:

Licensee’s statulory lHability under the sorkery' compensation laws of the state(s) affected by b3
Agreement.

Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 disease policy liniit
$500,000 each employee.

If Licensce is self-insured, evidence of state-approval and excess workers compensation coverage rust 7o
provided. Coverage must include liability arising cut of the U. 8. Longshoremen's and Harbor Workery'
Act, the Jones Act, and the Quter Continental Shelf Land Act, if applicable.

D. Railroad Protective Linbility insurance, Licensee must maintain “Railrcad Protective Liability ™
fusurance written on 18C occurrence form CG 00 35 12 04 {or a substitute form providing equivilent
coverage) on behalf of Railroad only as namned insured, with a limit of not tess than $2,000,00C por
occurrence and an aggiregate of $6,000,000,




The definition of “JOB LOCATION” and “WORK?” on tke declaration page of the policy shall refer to th 3
Agreement and shall describe ali WORK. or OPERATIONS performed under this agreement

E. Umbrelia or Excess insurance. 11" Licensee utilizes umbrella or excess policies, and these policics
must “follow form” and afford no fess coverage than the primary policy,

Other Reguirements

F. All policy(ies) required above (except worker's compensation and employors liability) i
include Railroad as “Additional Insured” using ISO Additionul Insured Endorsements (015 20 26, anc €A
20 48 (or substitute forms providing equivalent coverage). The coverage provided lo Railroad as additional
insured shall, to the extent provided under ISO Additional Insured Endorsement CG 20 26, and CA 2048
provide coverage for Raiiroad’s negligence whether sole or partial, active or pessive, and shall not ke
timited by Licenses’s labilily under the indemnity provisiens of this Agreement.

G, Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate
of insurance), unless {8) insurance coverage may not lawfully be obtained for any punitive damages that.
may arise under this agreement, or (b} all punitive damages are prohibited by all stales i which s
agreement will be performed,

H Licensee waives all rights of recovery, and its insurers also waive all rights ol subrogaticn of
damages against Railroad and its agents, officers, directors and employees for demages covered by ke
workers compensation and employers liability or commercial umbretla or excess liability obtained by
Licensee required in this agreement, where permilied by law This waiver must be stated on the certificars
of insurance.

L All insurance policies must be writien by a reputable insurance company aceepiable to Railrond or
with & current Best's Insurance Guide Rating of A- and Class Vil or beiter, and authorized 1o do basines:
in the state{s) in which the work s to be performed.

J. The fact that insurance is oblained by Licensee or by Railroad on behalf of Licensee will not te
deemed to release or diminishk the Hability of Licensee, including, without limitation, liabilily under (ke
indemnity provisions of this Agreement. Dramages recoverable by Railroad frora Licenses or any {hind
party will not be limited by the amount of the required insurance coverage.
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EXHIBIT 1
SAFETY STANDARDS

MINIMUM SAFETY REQUIREMENTS

The term "employees” as used herein refer to all employees of Liceusee or its contractors, subcontiacte,
or agents, as well as any subcontractor or agent of any Licensee,

1.

H.

Clothing

A All employees of Licensee w il be suitably dressed to perform their duties safely and s
manner that will not interfere with their vision, hearing, or free use of their hands or (e

Specifically, Licensee’s cmpioyces must wear:

(i) Waist-length shirts with sleeves.

{ii} Trousers that cover the entire lep. Tf flare-legged trousers ar: worn, the trouser
bottoms must be tied to prevent catching,

{iif)  Footwear that covers their ankies and has a defined heel. Employecs working cn
bridges arc required Lo wear safcty-toed footwesr that conforrs to the Anericin
National Standards Institute (ANST) and FRA footwear requiremenis.

B. Bmployees shall not wear boots (other than work boots), sandals, canvas-type shoes, or
other shoes that have hin soles or heels that are higher than normat.

C. Employees must not wear loose or ragged clothing, neckties, finger rings, or other loos2
fewelry while operating or working on machinery.

Personal Protective Equipment

Licensce shall require its employee to wear personal protective equipment as specified by Rairo:
rules, regulations, or recommended oy requested by the Railroad Representative,

(i) Iard hat that meets the American National Standard (ANSY) Z89.1 — latest revisior, Hard
hats should be affixed with Licensce’s company logo or name.

(ii) Eye protection that meets American Mational Standard (ANSH for cccupatioral ard
educational eye and {ace protection, Z87.1 - latest revision. Additional < ye provection mu:t
be provided to meet specific job situations such as welding, grinding, stc.

{(iliy  Mearing protection, which affords enough attenuation to give prolection from noisu kevels
that will be occurring on the job site. Hearing protection, in the form of plugs or mufls,
must be worn when employess are within:

% 100 feet of a locomotive or roadway/work equipment
¢ 15 feet of power operated tools
@ 130 feet of jet blenvers or pile drivers



1.

1v.

1 150 feet of retarders in use (when within 19 fecl, employees must wear dual e ¢
protection — plugs and mufts)

{iv)  Other types of personal protective equipment, such as respirators, fall protection
equipment, and face shiclds, must be worn as recommended or requested by the Railroad
Representative.

On Track Safety

Licensee and its comtractor are responsible for compliance with the Federal Railroad
Administration’s Roadway Worker Protection regulations — 49CFR214, Subpart  and Railread 3
On-Track Safety rules. Under 49CTFR214, Subpart C, railroad contractors are respensible for the
{raining of their employees on such regulations. In addition to the instructions conlained in
Roadway Worker Protection reguiations, ali employees must:

(D

(i)
(iii)

Maintain a minimum distunce of at least twenty-five {25) feat to any track unl:iss the
Railroad Representative is present to authotize moverments.

Wear an orange, reflectorized work wear approved by the Railroad Representative.
Participate in a job briefing that will specify the type of On-Track Bafety for the type of
work being performed. Licensee must fake special note of limils of frack authority, which
tracks may or may not be fouled, and clearing the track. Licensee will also reczive sprcial
instructions refating to the work zone around machines and minimum distances babween
machines while working or traveling.

Equipment

A

B,

It is the responsibiiity of Licensee to ensure that all equipment is in & safe condition (b
operate. If, in the opinion of the Railroad Representative, any of Licensee’s equipimenl s
unsafe for use, Licensee shall remove such equipment from Railroad’s property. In
addition, Licensee must ensure that the operators of all equipment are properly trairec and
competent in the safe operation of the equipment. In addition, operators must be:

s Familiar and comply with Railroad’s rules on lockout/tagout of equipment.

= Trained in and comply with the applicable operating rules if operating amy hy-rail
equipment on-frack.

" Trained in and comply with the applicable air brake rules if operating any
equipment that moves rail cars or any other rail bound equipment.

All self-propelled equipnrent nmst be equipped with a first-aid kil, fire extingpisher, and
audible back-up warning device.

Unless otherwise authorized by the Railroad Representative, all equipmeont must be parked
a minimum of twenty-five {25) feel from any track. Before leaving any equipment
unattended, the operator must stop the engine and properly securs the eguipment againt
movemennt,

Cranes must be equipped with three orange cones that will be used to mark the working
arca of the crane and the minimum clearances to overhead powerl nes.



General Safety Requirements

AO

Licensee shall ensure that all waste is properly disposed of in accordanze with applicable
federal and state regulations.

Licensee shall ensure that all employees participate in and comply with a job bricfing
conducted by the Railroad Kepresentative, if applicable. During this briefing, the Railroa:l
Representative will specify safc work procedures, (including On-Track Safety) anc the
potentia} hazards of the job. Ifany employee has any questions or concerns about the worl,
the employce must voice ther during the job briefing. Additional job briefings “will be
conducted during the worlk as conditions, work procedures, or personnel vhange.

All track work performed by Licensee meets the minimum safety requirerments estallishe!l
by the Federal Railroad Adminisiration’s Track Safety Standards 49CFRZ13.

All employees comply with the following safety procedurcs when working arcud any
railroad track:

(i) Always be on the alert for moving cquipment. Employees must always expect
movement on any wack, at any time, in either direction.

(it) Do not step or walk on the top of the rail, frog, switches, guard rails, or other frack
COmMpPONERLs.

(iii) I passing around the ends of standing cars, engines, roadway machines cr work
cquipment, leave at least 20 feet between yourself and the end of the equipmon:.
Do not go between pieces of equipment of the opening is less taan one car lenyth

(50 feet).

{ivy)  Avoid walking or standing on a track onless so authorized bty the employee in
charge.

(v) Before stepping over or crossing tracks, look in bioth directions first.

{vi) Do notsit on, lie under, or cross between vars exceptas required in the performance
of your duties and only when track and equipment have been prolected against
movement.

All employees must comply with ail federal and state regulations concerning workplace
safety.



